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#%e are 1in receipt of your 98¢, in
which you request the opinion of question

when the present
average daily attendance is « You state that the
wgehool does not have any need fo '

mannar.®

of whether u board of commen sel
gontracts with three teachers :
out 58

{ of trusteess ehall hav:aggégigégz
; aversge 4@lly atLendanoe excaeds {*rava

u apploy one competent mssiatani 10 eve rLy~
Y6 puphls of BUuch excess andf?ia*tibngi ?aif Eﬁereo!

@X0660 tifteen « A Ten within the Bcholastic
age rea%giﬁg In sueﬁ dIstriet, though they may have settled
in such 4istrict since the scholastie census was taken,

shell be entitled tc receive ull the benefits of the mchools
of such distriet. In e district that levies a speciel

school tax the trustees shall have the right to increase

the salsries of teachers and the scholastic ags, and may

also have the schocls taught longer than six months, if
it is deemed advisable.”




b

Bon. . E. Gpriffin, i8y 2, 1939, repge 2

In «ingleton v. ~ustin, (Y.C.:i. 1901) 65 L. .. 686, the
caii.‘ft had this stalute before iu Tor consideretion in & cese in
which three temchers hed beer hired but the avera; e dally ettendance
was loss than 68 pupils. The contrect of employ.ent had been
approved by th< county superictendent, but he refused to approve
certaln salary vcuchers issued tc the teacher. In holding the

contract binding orn tke distriet, the court stated:

"Censtruing together articles 3946, 3¢59, 395%a and
3961, k. &. 1895 (now contaeined in articles 2750 & 2749,

D ~ 2 1INnoR 1Y o
Re Co 3. 1925}, we are of opinion that the trustees are

therein empowsred to ascertaln the existenece of the

faote rendering the employment of aassistants necessary;
that the exercise of this power is jJudicial, not minister-
jal, rests solely with them, and is e matter with which
the teaschers have nothing to 4o. Having exercised the
power by appointing the teacher, thea diecretion thus
axercised cannot be disturbed or inquired into in.a pro-
ceeding of this sort, especlelly in view of the fect that

tha Anhﬂfil' smmarintandant nnnmv-d thair action 4in thia
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case, and approved the teaoher'a contraect so mads. The
governing rule on this question is analogous to that

which controls where the legislature is required to pass
no special law until notice 1s'given as roquirad by the
gonstitution. If such a Jaw is passed the courts will
eonclusively presume that they, in the exercise of the
Judicial power thus conferred, have found the presence

of the facts which authorized them to act. Of courss, we
do not mean to say that the judieial powers of school
trustees is in any sense 80 absolute, If this view of the
law is correct, then appellant's wife, the teacher in this
case, had the right to accept the employment tendered; and,
having bound themselves by a legal contraoct, tho oounty
autborities cannot and ought not Vo be aéifu $o question
the validity of the contraet so made. To hold otherwise
would be to seriously cripple our public school system,
f'or teachers would then have to ascertain at their peril
tha existence of the facts authorizing their appointment.
Suppose the trustees had metuelly met end determined that
the average daily attendance had reached 85, and had
contracted with plaintiff as they 4id, and suppose she
had thereafter actually taught, but the average attendance

u; 05 haﬂ ﬂGt heen mintainn& affnv- n'ha l\ngnﬂ' ﬂhﬂ ﬂ!‘l}ipﬂl.

1t wes afterwards ascertained that the average deily
attendence hsd never at any time reached eighty-rfive, and
that the trustees had mede an honest mistake in =0 finding;
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could it be held, un any sound principie, thet the tescher
nust igce the reward for—ler services because of ihis
sistake?  or suppose the teecher seseking empioyment should
dilfer vith the trustzses 8s to the facts, apnd should refuse
to contrect? The trustees would then be robbed of this
nacessary discretion, and it would be transferred to
teachers not yet in any way connected with the sehool.
This necessary discretion must be placed somewhere, in
order to render the system efficient, and it has been
distinctly placed in the board of trustees. «e hold,
therefore, that Li.e stiendance wes a matter with which the
teacher had nothing to do, and that the contract made with
her by the board and approved by tle superintendent was
valid."

In view of the construction placed upon Article 2750 by
the court in the foregoling oase, you are advissd thet valid
teachers'! contrects may be executed by the board of trustees of
a common school district under the facts stated, provided, however,
that such contracts are approved by the county superintendent.

Yours very truly
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